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IN QUESTA EDIZIONE 
SPECIALE DELLA RUBRICA 
“L’OPINIONE LEGALE”, 
REALIZZATA IN PREVISIONE 
DELLE GIORNATE ASECAP DI 
LISBONA, APPROFONDIAMO 
LA QUESTIONE CRUCIALE 
DELLA MODIFICA DEI 
CONTRATTI DI CONCESSIONE 
ALLA LUCE DI QUANTO 
STABILITO DALL’ARTICOLO 43 
DELLA DIRETTIVA 
COMUNITARIA 23 DEL 2014 
SULL’AGGIUDICAZIONE 
DEGLI STESSI CONTRATTI.
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 In order to settle the long-standing dispute concerning the chance to modify the content and features of concession contracts dur-

ing their term, article 43 of Directive 2014/23/UE on the award of concession contracts contains a specific and detailed regulation of 

the allowed modifications. This regulation appears to be necessary considering the duration of concession contracts, which is why they 

are physiologically subjected to change of the previous assumptions and, consequently, it will be essential to make some modifications.

Allowed modifications
Generally speaking, a new award procedure is necessary when concession contracts are substantially modified, with particular regard to 

the scope or content of mutual rights and obligations of the parties. Therefore, it’s a matter of conditions that would have affected the out-

come of the tender, if were modified from the beginning. However, a certain flexibility is permitted in order to adapt the concession contact 

to new unpredictable circumstances, i.e. circumstances that Buyer was not able to foresee, despite a reasonable and diligent provision of 

the award procedure, considering his resources, features of the project, best practices and the necessity to grant a suitable relation be-

tween invested resources and predictable value of the contract.

Review clauses
Firstly, article 43 of the Directive provides (par. 1, lett. a) that concession contracts may be modified without a new concession award proce-

dure where the modifications, irrespective of their monetary value, have been provided for in the initial concession documents in clear, pre-

cise and unequivocal review clauses, which may include value revision clauses, or options. Such clauses shall state the scope and nature 

of possible modifications or options as well as the conditions under which they may be used. They shall not provide for modifications or op-

tions that would alter the overall nature of the concession.

Additional works or services
A second hypothesis of allowed modification (par. 1, lett. b) concerns the awarding of additional works or services to the original concession-

aire, provided that they have become necessary and that were not included in the initial concession. It is allowed only where a change of con-

cessionaire: (i) cannot be made for economic or technical reasons such as requirements of interchangeability or interoperability with existing 

equipment, services or installations procured under the initial concession; and (ii) would cause significant inconvenience or substantial dupli-

cation of costs for the contracting authority or contracting entity.

Furthermore, in the case of concessions awarded by a contracting authority, for the purposes of pursuing an activity other than those referred 

to in Annex II of Directive, any increase in value shall not exceed 50% of the value of the original concession: where several successive modi-

fications are made, as specified by the Directive, that limitation shall apply to the value of each modification.

Unpredictable circumstances
Later, at par. 1, lett. c), the Directive permits modifications where all 

of the following conditions are fulfilled:

(i) the need for modification has been brought about by circumstanc-

es which a diligent contracting authority or contracting entity could 

not foresee;

(ii) the modification does not alter the overall nature of the concession;

(iii) in the case of concessions awarded by contracting authority, for 

the purposes of pursuing an activity other than those referred to in 

Annex II, any increase in value is not higher than 50% of the value of 

the initial concession. Where several successive modifications are 

made, this limitation shall apply to the value of each modification.

Replacement of concessionaire
Another allowed modification regards the event that a new conces-

sionaire replaces the one to which the contracting authority or the 

contracting entity had initially awarded the concession as a conse-

quence of either:

(i) an unequivocal review clause or option;

(ii) universal or partial succession into the position of the initial con-

cessionaire, following corporate restructuring, including takeover, 

merger, acquisition or insolvency, of another economic operator that 

fulfils the criteria for qualitative selection initially established provided 

that this does not entail other substantial modifications to the contract 

and is not aimed at circumventing the application of this Directive; or

(iii) in the event that the contracting authority or contracting enti-

ty itself assumes the main concessionaire’s obligations towards its 

subcontractors where this possibility is provided for under nation-

al legislation;
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Non substantial modifications
Furthermore, the Directive specifies that modifications are allowed, 

irrespective of their value, where they are not substantial

A modification shall be considered to be substantial, where it renders 

the concession materially different in character from the one initial-

ly concluded and, in any event, where one or more of the following 

conditions is met:

(i) the modification introduces conditions which, had they been part of 

the initial concession award procedure, would have allowed for the ad-

mission of applicants other than those initially selected or for the ac-

ceptance of a tender other than that originally accepted or would have 

attracted additional participants in the concession award procedure;

(ii) the modification changes the economic balance of the concession 

in favour of the concessionaire in a manner which was not provided 

for in the initial concession;

(iii) the modification extends the scope of the concession considerably;

(iv) where a new concessionaire replaces the one to which the con-

tracting authority or contracting entity had initially awarded the con-

cession in other cases than those provided for under the abovemen-

tioned par. 1, let. d).

Other cases
In the end, the Directive contains a residual hypothesis of allowed modifications, without any need to verify whether the conditions set out for 

qualification of modifications as substantial, where the value of the modification is below both of the following values: (i) the threshold set out 

in article 8 of the Directive itself; and (ii) 10 % of the value of the initial concession.

However, again the modification may not alter the overall nature of the concession. Where several successive modifications are made, the val-

ue shall be assessed on the basis of the net cumulative value of the successive modifications. ■■
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